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RECENT DECISIONS. 333 

Carriers — Recovery of Undercharge — Limitation op Actions. — A 
bill of lading for an intrastate shipment executed by a shipper and 
a carrier stated that the property was received subject to the classi- 
fication and tariffs in effect on the date of issue. The carrier was 
by statute required to publish uniform tariffs and was prohibited 
from receiving greater or less compensation for shipment than the 
rates published therein. Rem. & Bal. Code §§ 8637, 8661; cf. Inter- 
state Commerce Act § 6. Through inadvertence the shipper was 
charged less than the established rates and the carrier brought suit 
for the balance approximately five years later. Held, two justices 
dissenting, the carrier's cause of action was based on a contract in 
writing and therefore was not barred by a limitational period which 
had run against causes of action that did not arise out of a written 
instrument. Oregon-Washington B. & Nav. Co. v. Seattle Qrain Co. 
(Wash. 1919) 178 Pac. 648. 

It is generally conceded that the bill of lading is both a receipt 
and a contract. 4 Elliott, Railways (2nd ed.) § 1415; Illinois 
Match Co. v. Chicago, B. I. & Pa. By. (1911) 258 HI. 396, 402, 95 
IT. E. 492; Whitmarh v. Chicago, B. & I. B. B. (1908) 82 Neb. 464, 
118 N. W. 67. The main question in the principal case was 
whether the shipper's liability to pay the full statutory rate arose 
out of his written promise to do so, contained in the bill of lading, 
or by virtue of the statute. It might seem that the defendant's 
promise to pay the legal rate was only a promise to do what he was 
legally bound to do, hence was mere superfluity and gave rise to no 
obligation. And it may be urged that where a contract is entered 
into to charge less than the legal rate, the established charges may 
nevertheless be recovered because of the statutory obligation. Bal- 
timore & Ohio By. v. New Albany etc. Co. (1911) 48 Ind. App. 647, 
94 N". E. 906; cf. Gulf, Colo. & S. F. By. v. Eefley (1895) 158 U. 
S. 98, 15 Sup. Ct. 802. However, if the contractual terms do accord 
with those prescribed in the statute, the obligation arising is none 
the less contractual. Post v. Burger (1916) 216 K T. 544, 111 3S". 
E. 251; cf. Rounseville v. Central R. R. (1915) 87 N. J. 371, 94 
Atl. 392. And it has been held in cases similar to the instant one 
that the provisions of the tariff entered into and formed a part of 
the contract of shipment, — Chicago etc. By. v. Cramer (1914) 232 
TJ. S. 490, 34 Sup. Ct. 383 ; Seaboard Air Line By. v. Luke (1916) 
19 Ga. App. 100, 90 S. E. 1041, — a premise directly in accord with 
the tenor of the bill of lading in question. Hence it is submitted 
that the court correctly held the defendant's liability to he a con- 
tractual one. 

Constitutional Law — Governmental Operation — Liability op Rail- 
road Companies. — By the act of Congress, TL S. Comp. Stat. 1918, 
§ 3115%j, which provides for the governmental operation of railroads, 
the companies owning the railroads are made responsible for dam- 
ages to third parties. Held, the imposition of such a liability is 
unconstitutional. To facilitate appeal, however, a motion to set aside 
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a verdict against the defendant railroad company was refused. Schu- 
macher v. Pennsylvania R. R. (Sup. Ct. 1919) 175 K T. Supp. 84. 

Liability without fault is not novel even in the common law, see 
Chicago, R. I. & Pac. Ry. v. Zernecke (1902) 183 U. S. 582, 22 Sup. 
Ct. 229, and statutes creating such a liability have in numerous cases 
been held constitutional. Thus maehanic's liens, enforceable against 
the owner of property, for services and materials furnished to an in- 
dependent contractor; Great Southern Fireproof Co. v. Jones (1898) 
86 Fed. 370, aff'd. (1904) 193 U. S. 532, 24 Sup. Ct. 576; statutes mak- 
ing a landlord liable for damage due to the fault of his tenant, Eiger 
v. Garrity (1918) 246 U. S. 97, 38 Sup. Ct, 298 ; workmen's compen- 
sation acts, Mondou v. New York, New Haven etc. R. R. (1912) 223 
U. S. 1, 32 Sup. Ct. 169, even where they make contribution to an 
insurance fund compulsory, Mountain Timber Co. v. Washington 
(1917) 243 U. S. 219, 37 Sup. Ct. 260; and the compulsory participa- 
tion in a depositor's guarantee fund, Noole State Bank v. Haskell 
(1911) 219 U". S. 104, 31 Sup. Ct. 186, have been held constitutional. 
In all these cases it will be noted that the party who is made respon- 
sible is interested, directly or indirectly, in the enterprise in the 
course of which the damage occurs. And, to make one person liable, 
arbitrarily, for the acts of one not his servant, Camp v. Rogers (1877) 
44 Conn. 291; Daugherty v. Thomas (1913) 174 Mich. 371, 140 N". 
W. 615, or to hold him for an injury in no way connected with the 
operation of his business, Ohio & Miss. Ry. v. Lackey (1875) 78 HI. 
55, has been held unconstitutional. In the principal case the defend- 
ant company had no control over the operation of its railroad, it had 
no option in the selecting of the government as its lessee, it received 
nothing in return for the acceptance of the liability imposed upon it, 
unless, indeed, the rental value which it received from the government 
could be considered to include such a return. It is submitted that 
there was warrant for the grave doubts entertained by the court as to 
the constitutionality of the Congressional act concerned. 

Constitutional Law — Taxation of Tank Cars — Unit Rule. — The 
State of Georgia, in accordance with its Civil Code 1910, § 990, im- 
posed a tax on the tank cars of a foreign corporation used in inter- 
state commerce. It took as the assessed value a sum which bore the 
same, ratio to the value of all the cars of the plaintiff corporation as 
the miles of railroad in Georgia over which the cars moved bore to the 
total mileage traversed in all the states. By the application of this 
rule the assessed value amounted to $300,000, although the actual 
value of the average number of cars in Georgia was but $50,000. 
Held, three judges dissenting, this method of assessment is unconsti- 
tutional. Union Tank Car v. Wright (U. S. 1919) 39' Sup. Ct. 276. 

It is now established, although it was once questioned, 6 Columbia 
Law Rev. 190, that rolling stock used in interstate commerce has a 
situs for taxation in any state through which it .regularly passes. 
Marge v. Baltimore & O. R. R. (1881) 127 U. S. 117, 8 Sup. Ct. 1037; 
Pullman Car Co. v. Pennsylvania (1888) 141 TJ. S. 18, 11 Sup. Ct. 
876. Thus, a tax based upon the "average number of cars in habitual 



